BEFORE THE NEBRASKA PUBLI C SERVI CE COWM SSI ON

In the Matter of Jeffrey L.
Pursley, Director of the

Nebr aska Tel ephone
Infrastructure and Public Safety
Department of the Nebraska
Public Service Conmm ssion

Application No. 911-020/ DG
73

Conpl ai nant ,

)

)

)

)

)

)

)

|
V. ) COWPLAINT DI SM SSED | N PART

) AND SUSTAI NED I N PART

Budget Phone, Inc., d/b/a Budget )
PrePay; Bull skye Tel ecom Inc.; )
Excel ; I onex Comruni cations )
North, Inc., a/k/a Birch )
Tel ecom Inc.; Mllnetro Access )
Transm ssion Services, LLC, NOS )
Comruni cations, Inc.; Obit.com )
and Vartec, Respondent(s). )
)
)

Def endant s. Ent ered: January 9, 2007

BY THE COWM SSI ON:
OPI NI ON AND FI NDI NGS

By Petition filed on June 27, 2006, the Nebraska
Tel ecomuni cations Infrastructure and Public Safety Depart nent
(Departnent) of the Nebraska Public Service Conm ssion
(Conmission) filed a conplaint seeking fines agai nst those
carriers who failed to file landline 911 reports pursuant to
Neb. Rev. Stat. 886-437 (2004 Cum Supp.). Al carriers who had
not tinely filed landline 911 reports with the Conm ssion were
naned as defendants.

Notice of the docket appeared in The Daily Record, Omaha,
Nebraska, on June 27, 2006. A hearing was held on August 15,
2006, in the Comm ssion Hearing Room Lincoln, Nebraska, for any
def endants who were not previously dism ssed fromthe docket.

Al carriers were notified via first class mail of their
obligation to file a landline 911 report on or before April 30,
2006. A copy of this letter was entered into the record as
Exhi bit 4. The Conmi ssion al so took adm ni strative notice of al
previous orders entered in this docket dism ssing certain
def endant s.



Application No. 911-020/ DG 73 PAGE 2

The follow ng defendants remain in the docket: Budget
Phone, Inc., dba Budget PrePay, Bull skEye Tel ecom Inc., Excel
Conmuni cations, Inc., Minmetro Access Transn ssion Services and
Vartec Tel ecom

Vartec Tel ecom and Excel Communi cations, Inc. have provided
noti ces of bankruptcy and a subsequent |etter show ng that they
no | onger have operations in Nebraska and that their assets were
purchased in bankruptcy by a separate entity. Consequently, the
conpl ai nt should be disn ssed as to these defendants. These
notices and letters have been entered into the record as
Exhibits 5,6, and 7 respectively.

The hearing with respect to MClnetro Access Transm ssion
Services (MClnetro) was continued to a |later date for oral
argunment pursuant to a settlenent agreenment in which MClnetro
rai sed | egal argunments regarding its obligation to report
certain information.

The remai ni ng defendants are tel econmuni cati ons conpani es
generally regul ated by the Comm ssion, pursuant to Neb. Rev.
Stat. 88 75-101, et seqg. (2004 Cum Supp.) and 88 86-101 et seq.
(2004 Cum Supp.). Defendants are al so governed by Title 291 NAC
Ch. 5 of the Conm ssion’s Rul es and Regul ati ons.

As part of its regulatory authority and pursuant to 8 86-
437, the Conm ssion, through its Tel ecomruni cati ons
Infrastructure and Public Safety Departnent, requires
t el econmuni cati ons conpanies to file a landline 911 report with
the Comm ssion in a formprescri bed by the Conm ssion on or
before April 30'" of each year.

The defendants originally named in the petition failed to
conply with the mandates of Neb. Rev. Stat. 8 86-437. Therefore,
this Comm ssion, pursuant to its legislative authority, may
adm nistratively inpose fines on all such conpanies after notice
and public hearing.

The Conmi ssion subsequently determ ned that several
def endants had adequately conplied with the provisions of Neb.
Rev. Stat. 8§ 86-437 and had satisfactorily submtted a |andline
911 report. Therefore such parties were disnmssed fromthe
conpl ai nt .

Al'l defendants who contacted the Comm ssion were given the
option of negotiating a settlenment by submtting the required
report and signing a stipulation with the Departnent, wherein
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each defendant admtted to filing their annual report |ate and
agreed to pay an administrative fine to dism ss the departnental
conpl ai nt agai nst them

The remai ni ng defendants either did not contact the
Commi ssion or did not agree to the ternms of the stipulation.
Furthernore, all defendants were notified of the hearing and
were entitled to appear. Nonetheless, no carriers nmade an
appearance at the public hearing to show cause as to why fines
shoul d not be | evied agai nst them

Accordingly, consistent with the established fining policy
of the Departnent, fines should be |evied against the foll ow ng
def endants in the anount of $3,300.00:

Budget Phone, Inc., dba Budget PrePay
Bul | skye Tel ecom

Wth respect to MClnetro, an oral argunent was hel d on
Oct ober 4, 2006. Neb. Rev. Stat. 8§ 86-437 states in relevant
part,

On or before April 30 of each year, each service
supplier shall report for the preceding cal endar year
to the Public Service Comm ssion for each of its
exchanges (a) whether 911 service or E-911 service is
provided in that exchange, (b) the |level of the
service surcharge, (c) the location of the public
safety answering point, (d) whether the governing body
bel ongs to an interlocal agreenent or other agreenent
wi t h anot her governing body and, if so, the nanme of

t he ot her governing body, and (e) the anmount of
revenue coll ected by the service surcharge.

MCl netro contended that based upon the | anguage of Neb.
Rev. Stat. § 86-437, as a non-facilities based provider it had
no exchanges and t he exchanges over which it provi ded service
were Quwest exchanges. The Conm ssion finds that all CLECs,
regardl ess of whether they have facilities within Nebraska, nust
provide the information required by 8 86-437 and nust do so in
t he manner required by the Conmm ssion.

Therefore, the Conm ssion finds that MClnmetro was in
violation of 8§ 86-437 by failing to file all of the required
information by the April 30'" deadline. Conmmi ssion staff
reconmended that the maxi mum fine of $3,300 be assessed agai nst
MClnmetro. Mlnetro argued that its reading of the statute was
reasonabl e and that its fine should be reduced. The Conm ssion
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finds that a fine in the anpbunt of $500.00 be assessed agai nst
MClmetro for its failure to tinely file a conplete report
pursuant to § 86-437.
ORDER

| T 1S THEREFORE ORDERED by the Nebraska Public Service
Comm ssion that Vartec Tel ecom and Excel Communi cati ons be, and
are hereby, dism ssed fromthe departnental conplaint. Fines
will be | evied agai nst Budget Phone, Inc., dba Budget PrePay and
Bul | sEye Tel ecom consistent with Conm ssion policy in the anount
of $3, 300.

| T 1S FURTHER ORDERED that a fine be | evied agai nst
MCl metro Access Transm ssion Services in the anmount of $500.

MADE AND ENTERED at Lincoln, Nebraska, this 9'" day of
January, 2007.

NEBRASKA PUBLI C SERVI CE COWM SSI ON
COWM SSI ONERS CONCURRI NG
Chair

ATTEST:

Executi ve Director



